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EDITORIAL NOTES. 


WitH THE July number THE NEw JeERsEY LAW JCURNAL 
began the second half of its tenth volume. It has been 
our aim to make the JouRNAL as valuable as_ possible to 
the bar of New Jersey. In order to keep pace at all with 
the rapid increase of judicial decisions we have been compelled 
to publish outlines or abstracts of many of the numerous 
opinions which are filed every munth in Trenton. Besides the decis- 
ions of thestate courts, we have published the most important of 
those filed in the federal court, aud in almost every issue there can 
be found preserved a record of some of those oral decisions by 
which so much of the law is made. Many of these are learned and 
conclusive, ad all are worthy of publication, if only because they 
express the »iews of a court on a great variety of subjects, and 
are reported j:1no other known way. The record of these rulings and 
decisions ha 2 received additional value by the publication of the 
supplement to Stewarts Digest, which credits THE NEw JERSEY 
Law JOURNAL with at least ten per cent. of all its references. 
Henceforth the value of the JouRNAL will be increased as a work 
of reference, and it may be well for those who have not as yet 
bound their JouRNALS todo so. In the future we shall endeavor 
to increase its value so far as possible, not only as a pamphlet 
appearing from month to month, but as a volume to be preserved 
and referred to for the cases it shall contain. Now that a large 
number of the New Jersey decisions are reported at length in 
the weekly reporters we have been compelled to rely more and more 
upon such rulings and opinions as would otherwise remain unpub- 
lished. We have been commended several times of late upon the 
increased space which we have recently allotted to these rulings, 
and trust that the reporting of this class of matter may give gen- 
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eral satisfaction, and that in our efforts to make THE New JERSEY 
Law JOURNAL as valuable as possible to the bar of the state, we 
may receive from it still greater encouragement and support. 


In People, appellants, v. Joseph Elliot, respondent, decided by 
the Court of Appeals of New York, June 28, 1887, in which 
opinion the entire court concurred, is of especial interest at this 
time when the trial of bribery cases has occupied so much public 
attention. Elliot was charged and convicted of forgery, second 
degree, in presenting a forged draft for cashing to a Rochester bank. 
The principal evidence was given by an accomplice, and the 
Supreme Court held that it was not sufficiently corroborated. 
Elliot and the accomplice formed a plan in New York city to 
swindle some country bank. He forged a $3,900 draft on the 
First National Bank of the Republic, of New York, in the name of 
La Banque du People, Montreal, and they went to Rochester, 
where the accomplice took the draft to the Flour City National 
Bank and deposited it. On the following day he drew on it for 
$2,500, which they divided between themselves. Both were 
arrested, and the accomplice turned state’s evidence, on which 
Elliot was convicted. The general term reversed the conviction on 
the ground of non-corroboration. The Court of Appeals reverses 
the Supreme Court decision and held it to be sufficient ‘‘ corrobora- 
tion’’ of an accomplice’s evidence, that he was seen in close com- 
pany with the accused, that they were old acquaintances, that they 
were traveling under suspicious circumstances, and that an oppor- 
tunity had thus been afforded for the concoction and commission 
of the crime. The rule that an accomplice must be corroborated 
as to some fact tending to connect the accused with the offense has 
generally been enforced. In cases like this and in conspiracy 
cases, it is sometimes almost impossible however, to obtain positive 
proof. The evidence is gathered here a little and there a little until 
finally the whole scheme becomes apparent, and the guilt of the 
aceused cannot be doubted. Lord Ellenborough, in the case of 
Rex v. Jones, 2 Camp. 131, remarks, that ‘‘ No one can seriously 
doubt that a conviction is legal, though it proceed on the evidence 
of an accomplice. Judges, in their discretion, will advise a jury 
not to believe an accomplice unless confirmed.’’ In State v. Hyer, 
10 Vroom 598, it was held that although it was not the practice of 
courts to advise juries not to convict a defendant on the uncorrobo- 
rated testimony of an accomplice, yet a conviction founded on such 
evidence was strictly legal. In State v. Wolcott, 21 Conn. 272, it 
was held that the credibility of such a witness was for the jury, 
and that any fact or circumstance which tends to corroborate in a 
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slight degree any part of his testimony is admissible. It was like- 
wise held in State v. Maney, Conn. Supreme Court, 6 Aé/. Rep. 
40, that in the trial under an indictment, the evidence of an accom- 
plice might be corroborated as to any material fact, even though 
that fact did not necessarily connect. the accused with the offense. 
A number of cases to the same effect will be found collected in 
Phillip’s Evidence, (10th Eng. Ed.,) ch. 6, § 2, note 1. 


Tue British House of Lords, on the 7th of July last, passed a 
bill abolishing primogeniture in cases of intestacy. The term 
‘* primogeniture’’ is used to signify the preference in inheritance 
which is given by law or custom to the eldest son and his issue. 
The practice prevailed under the feudal codes throughout all the 
western countries, but it is now almost entirely confined to the 
United Kingdom, having been abolished by the various civil codes 
which have superseded feudalism. The system has of late years 
been persistently attacked in Great Britain, chiefly on the ground 
of hardship in cases of intestacy, where the property is small or 
where an entire estate consists of landed property. This is a step 
in the right direction, and indicates the drift of events, especially 
since the bill has been passed by the more conservative branch of 
parliament. The rule heretofore has been found to operate so suc- 
cessfully towards keeping large properties together, that even if it 
were abolished, asa rule of law it would probably be maintained in 
full vigor as a matter of practice. This is especially so in refer- 
ence to this bill, for should it become a law, it could never have a 
wide effect, since it does not do away with entail, and those desir- 
ing to follow the old and unjust principle could still adhere to the 
traditional practice. 


Wer TRUST that some measures will soon be taken to set forth 
simple and regular forms of pleadings and judgments under our 
new rules of practice. The old forms are manifestly insufficient. 
An action upon contract may include counts in debt and counts for 
damages, and both for the same or for different causes of action. 
It is easy enough to draw the different counts according to the old 
forms, but how shall the declaration conclude, and how shall it 
conform to the summons? In the old action of debt the summons 
was for the sum of all the counts; in assumpsit, it was for the 
amount of one count only. How shall it be now in an action on 
contract ? Obviously it ought to demand only the sum really sued 
for, but without some rule of court the timid practitioner will 
hesitate to give up the old practice. We take it that the new rules 
have not changed at all the principles of our pleading ; we must 
still plead the legal effect and not the facts, as in the code pleading. 
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Indeed the old forms of action remain in the several counts. Each 
count must be either in assumpsit or in debt, or in covenant, as the 
case may be. We need not keep the old form of words, but we 
must either allege a breach of promise or a debt, and demand judg- 
ment for damages or a payment of the debt. We may demand 
both in the same declaration. But how then shall the judgment 
be entered? There may be a verdict for the plaintiff on two counts: 
one in debt and another in assumpsit, and for the same cause of 
action or for two. Shall the judgment be for debt or for damages ? 
Or may there be two judgments, one on each cause of action in the 
same suit? If some definite rules and forms are not soon provided 
our records will soon be in confusion and our practice will lose the 
merit it had in technical precision. When they simplified the 
practice in Connecticut on the same line adopted in our new rules, 
they appointed a commission, who not only made the new rules, 
but also prepared very carefully a book of some four hundred forms, 
as examples of what their new practice was to be. We have cer- 
tainly begun the reform of our practice in the right way ; we have 
done it gradually, and as occasion required, and we have done 
much of it by rule instead of by statute. Statutory practice is 
technical, unyielding and artificial, and leads to litigation. It 
makes the practice too important. There ought to bea few general 
statutes and the rest can be left to the courts, but the courts should 
make the rules full and clear, and should illustrate them with 
forms. Forms are more easily followed than rules, and if we had 
simple forms the cumbrous ones in Chitty would soon be 
abandoned. 





“ETHICS OF DEMOCRACY” IN NEW JERSEY. 


In an article in Scribner's Magazine for June, under the title, 
‘*Ethics of Democracy,’’ Mr. F. J. Stinson writes of the tenden- 
cies of legislation in the United States in regard to private prop- 
erty, marriage and personal liberty. Mr. Stinson has become well 
acquainted with the legislation of all the states in the preparation 
of his book on the statute law of the United States, and his con- 
clusions may well be taken as a trne expression of the average of 
the legislation of the whole country. It may be interesting for us 
to compare them with the legislation of New Jersey on these same 
subjects. The special interest in the legislation of our various 
states, Mr. Stimson says, lies in the fact that it is the attempt 
of the people, having secured the powers of government, to mould 
society to its own ideal perfection. The first efforts were directed 
to establishing the government, to making secure the liberties 
attained with so great struggles, and the laying the ghost of 
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tyranny long after all danger of its resuscitation was past. These 
efforts appear in our constitution and declaration of rights, and in 
these New Jersey is not behind any other state. She declares as 
emphatically as any others that the rights of civil and religious 
liberty, and the right of property, shall remaininviolable. Having 
accomplished this, and finding a sceptre in its hand, democracy 
‘* considered itself: and it found it was not happy, and it thought 
what might be the cause of this; and it saw, or seemed to see, sev- 
eral reasons. One man said, it is money ; and others, it is woman ; 
and many others, perhaps more philosophical, it is man’s own 
weakness,’’ especially with reference to strong drink ; and so we 
‘* find the organized voice of the people directed to the softening of 
money troubles, to the mitigation of domestic unhappiness, and 
the attempt to enact a popular weakness out of existence by 
statute.”’ 

In all these experiments, Mr. Stimson finds the western and the 
newer states, as a rule, the most bold and active, although Georgia 
and Maine are among the rashest experimenters, while Missouri 
and Oregon are among the most conservative. He does not refer 
to the position of New Jersey. In regard to the matter of strong 
drink, New Jersey has done little more than declare that something 
ought to be done, but there is a strong feeling here that personal 
liberty is a high price to pay even for temperance, and we are look- 
ing for some remedy that does not admit the principle that the 
state is the absolute master of the individual. This ideais gain- 
ing ground even here, but it has not gone so far as in other states. 
[t is not expressed in so many words, and it is not admitted by 
the advocates of prohibition, but nevertheless, it is involved in 
this and in more and more of the measures that are proposed to 
our legislature. Next, as to the question of woman and marriage : 
Here again New Jersey has been more conservative than most of the 
states. Some states go so far as to declare marriage to be a mere con- 
tract rather than a status, and in many of them the causes for divorce 
are very numerous and very indefinite. The tendency of democ- 
racy, says Mr. Stimson, has been to make marriage ‘‘a contract 
easily made and easily ended.’’ In New Jersey it comes to be 
easily made, but not so easily ended, and desertion is the only 
cause for absolute divorce that has been recognized beyond the 
cause mentioned in Scripture. 

As to the legal position of woman, New Jersey has gone almost 
as far as any other state in giving her power to hold property and 
make contracts, but she must still ask her husband’s consent to 
the disposition of her lands by deed or by will. We have not yet 
given women any political power, and while we have not, with Cal- 
ifornia, declared that no woman may be disqualified from entering 
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upon any lawful business or profession or vocation, we have not 
asserted, with Louisiana, that ‘‘the law, by reason of the differ- 
ence of sexes, has established between men and women essential 
differences with respect to their civil, social and political rights.” 

In regard to money and property, Mr. Stimson’s conclusion is, 
that the tendency of democracy has been to diminish the power of 
creditors over debtors, and to require the payment of debts only 
when it can be made out of superfluous accumulated capital. New 
Jersey has not gone so far as some other states in its exemption 
from execution, but it has taken good care that no man who works 
for his living shall be compelled to pay his debts so long as he is 
careful to spend every cent he may earn. 

As to the control of private property and personal action for the 
public welfare, the tendency of recent legislation towards socialism, 
it is too large a subject to be spoken of here, even with special 
reference to New Jersey. Wecan only call attention to the sug- 
gestive reflections of Mr. Stimson in this article, and also to a very 
suggestive article by Robert Louis Stevenson, called ** The Day Af- 
ter To-morrow,’’ in the June number of the Coulfemporary Review. 
New Jersey has not yet gone as far as many other states in this di- 
rection, and certainly not as far as England, but here, too, there is 
a manifest tendency, increasing more and more with the power of 
the labor organizations, to attempt to remedy all evils by legisla- 
tion, and to control individual action by the collective wisdom of 
the state. The tendency is shown in what is proposed rather than 
what has yet been done. We have long since accepted the doc- 
trine that all men’s children are entitled to education at the public 
expense, and have lately declared all men must submit to have 
their children educated at the public command, ‘and have commis- 
sioned public officers to fetch truants to school. We regulate the 
hours of labor and the age of laborers; we inspect factories and 
keep them safe and comfortable. If railroad charges are higher 
than we like to pay we propose to reduce them with reference 
rather to the prosperity of the cities supplied than to the cost of 
transportation. If wages are low we seek to raise them by pro- 
posing to compel employers to submit to arbitration. We regu- 
late the business of insurance companies and common carriers ; 
we increase taxes till they are more than one-third of the earnings 
of ‘the real estate. If the people are in danger of yielding to in- 
temperance, we propose to destroy the business, and with it much of 
the property of those who manufacture beer and spirits. These are 
only some of the instances of a tendenvy that shows itself in 
many ways. Whether the result may be good or bad in any par- 
ticular instance, it is certain that the method tends to the exalta- 
tion of the power of the state over the individual to the restriction 
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of personal liberty and personal rights of property. The tendency 
is toward a tyranny which is none the less tyranny because it is 
the will of the masses rather than of one responsible ruler. 
It was individual freedom that was secured by the struggles of 
many generations of the English race, and we ought to be sure we 
have got something better before we give up our personal freedom 
of action to the control of any legislature we have yet succeeded in 
getting together in Trenton, and it may be prudent, therefore, to 
watch with some care the tendency of legislation that seems so plaus- 
ible in providing so paternally for the good of the people. 


THE TITLE TO THE OLD BURYING GROUND AT NEWARK 





The old burying ground I take to be the plot of land in Newark, 
bounded on three sides by Broad, Market and Halsey streets, that 
was set apart for public purposes by the first settlers of Newark. 
It extended southward to the home lot of John Johnston, about 
where the wall at the south end now stands. On Broad street, a 
little south of Market, the first meeting house was built; back of it 
to the west was a pond, and a strip of low ground extended 
from it southward parallel with Broad street ; south of the meet- 
ing house and between Broad street and the low ground was 
the first training place. This proving too small the common now 
called Military Park was used for that purpose. Back of the low 
ground was a knoll which was used for burials. In 1696 John 
Curtis and Robert Young, of Newark, presented a petition to 
the Board of Proprietors of East Jersey, on behalf of themselves 
and the rest of the freeholders of the town asking for a patent for 
their streets and public grounds including ‘‘burial places.”" The 
Board of Proprietors granted the petition and on December 10, 
1696, a patent was given to John Curtis, John Treat, Theophilus 
Pierson and Robert Young, Jr., among other lands, ‘“‘all that 
small tract alloted for the burying place, taking in the pond and 
meeting house, being seven chains in length and four chains in 
breadth, bounded west by John Treat, south by John Jolinston, 
north and east by highways’’ habendum to the grantees and their 
heirs ‘‘to the only proper use, benefit and behalf of the old settlers 
of the town of Newark aforesaid, their heirs and assigns forever, 
in common granted to be and remain to and for the several uses 
herein particularly expressed, and to be appropriated for no other 
use or uses whatsoever,’ reserving a yearly rent of sixpence 
sterling. By actual measurements the tract is much larger than 
the measurements call for, while the portion actually.nsed for 
interments is not far from that size. This gave rise to the construc- 
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tion of the grant contended for by the churches, viz: That the grant 
was of the burying place, seven chains by -four in size, and the 
ground occupied by the pond and meeting house, the whole 
tract being bounded, etc. The acts of the legislature militate 
against this construction ; in both that of 1804, (P. L. 1804 p. 255) 
and that of 1825, (P. L. 1825 p. 3) the property claimed by the First 
Presbyterian Church is spoken of as part of the burial place. 
There were earlier negotiations on this same subject between thé 
people of Newark and the Proprietors. In the Proprietory records 
it appears that a warrant was granted in 1676 to buy out for 
the benefit of Newark, so much land as was necessary for a 
school house, a town house, a meeting house and other 
purposes, no mention being made of land for a burying place. As 
far as records show nothing was ever done under this warrant. The 
meeting house was built in 1668, and rebuilt of stone in 1708. It 
was also used for a court house, and a jail was built south of it in 
Broad street. The knoll west of the low ground becoming crowd- 
ed, interments were made on the east side of the low ground to 
within about sixty feet of Broad street. Between the burying 
ground and Broad street and south of the jail was the jail garden. 
In 1790 the meeting house, now the First Presbyterian Church was 
moved across the street and the new church yard being used for 
interments few or none were made in the old burying ground ; 
although it was not until 1820 that the town meeting formally re- 
solved that no more should be made there. The trustees of the 
church, in the mean time, had filled up the pond and the low 
gcrounds, between the old cemetery house and Market street and 
along Market street and leased the land. It claimed to own the 
Broad street front north from where the engine house now stands, 
all the Market street front, except a plot on the corner of Halsey 
street used by the city for a market, and a small tract on Halsey 
street. The rear line of the church property is irregular and was 
probably fixed by the interments which were made only up to the 
edge of the pond. In the early part of this century disputes arose 
between the church and the town people concerning these lands. 
At a town meeting held on April 9, 1810, a resolution was passed 
declaring that the inhabitants of the town would not abandon their 
rights in the old burying ground, and a committee was appointed 
to. inquire into the town rights in the land and if they found it 
vested in the inhabitants were instructed to demand it of the trus- 
tees [of the church.| In 1812 a committee of three of which Chief 
Justice Hornblower, was chairman, was appointed to call upon the 
trustees of the church for a surrender of the possession of all the 
town lands now in their possession ‘‘which were by a late act of 
assembly vested in the town.’ The act referred to was that of 
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1804, which after reciting the Proprietor’s patent and that the 
trustees named in it were dead, rested the title that had been in such 
trustees, in the township of Newark, excepting such parts of the 
burying ground as had been either leased or sold by the church 
trustees prior to January Ist, 1804. The county held possession 
of the court house and jail property extending along Broad street 
south of the church property. In 1811 this was put in the hands 
of trustees who agreed to sell the same and with the proceeds erect 
a new jail and court house on the corner of Broad and Walnut 
streets, where Grace Church now stands. This they did and the 
city purchased from them for a town lot a plot sixty-seven feet 
from Broad street, and forty-seven feet deep where the engine 
house, the entrance to the burying ground and the hook and ladder 
now stand. The rest of the property passed into private hands. 
These owners made encroachments on the burying ground in the 
rear, and after some negotiations the city in 1844 leased to them 
the ground in the rear of each lot to where the wall now stands. 
The part so leased had been used for interments and graves dis- 
turbed in digging foundations to extend the buildings back to the 
new line. In 1825 the legislature passed an act to enable the First 
Presbyterian Church to share its land with the other churches of 
Newark, (P. L. 1825 p. 3.) The act after reciting that the title to 
part of the burying ground is vested in the trustees of the church 
made it lawful for them to convey to the other churches such 
parts ot the burying ground as they had title to, but provided that 
‘the same shall be held solely and forever for the support of the 
gospel * * and for no other use or purpose.’’ In accordance 
with this statute the trustees of the church conveyed portions of 
the land held by them on Broad and Market streets, and a small 
tract in Halsey street to the Second and Third Presbyterian 
churches respectively. In 1886 an act was passed (P. L. 1886 p. 
178,) authorizing any incorporated religious society, by its trustees, 
to sell any land owned by it, and provided that the grantees should 
take such title freed and discharged from any trust, on condition 
requiring or directing said property to be used for church pur- 
poses. Under the authority of this act the Second Presbyterian 
Church has sold part of the land acquired from the First 
Church. Just north of the town lot the trustees of the First 
Church leased land to David D. Chandler, who took possession 
of part of the burying ground in the rear. The city began an 
action of ejectment against him which was compromised and he 
took from the city a lease of the premises. Chandler’s lease- 
hold was sold out under a judgment and John H. Stevens bought 
it in at sheriff's sale. At the expiration of the Chandler lease the 
city renewed it to Stevens. This gave rise to the suit of the attor- 
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ney-general ex rel Ryerson against the city. The bill was filed 
Dec. 25, 1844, by the attorney-general at the relation of Van Buren 
Ryerson, Richardson Buckbee and William Van Hook, to restrain 
the city from diverting the burying ground from its original use. 
The bill set out the lease to Stevens and the erection by him of 
buildings on the ground so leased. The city filed an answer 
setting up the deeds to the original settlers from the Indians, 
and alleging that they were given by the license and encour- 
agement of Governor Carteret, who represented the Proprie- 
tors, and claiming that the city never accepted the patent from the 
Proprietors ; that the trustees named in the patent had never taken 
possession under it; that the inhabitants of Newark were entitled 
to the land under the concession and agreement of the Lord Pro- 
prietor of New Jersey, of convenient proportions of land for 
churches ; and setting up fourteen years’ possession under the pro- 
prietory statute of limitations. The suit was brought toan end by 
an act passed March 3d, 1848, (P. L. 1848, p. 152), which enacted 
that the encroachments then existing in the burying ground should 
remain undisturbed, excepting those made south of the town lot 
within the last ten years, and that the revenue derived from those 
occupying the land should be used by the city for keeping in re- 
pair the burying ground as then enclosed, and the enclosures. The 
brick wall now standing, erected by the city in 1849, marks 
the enclosure referred to in this act. 

The Board of Proprietors claimed that the stipulations in their 
patent as to the use towhich the land granted should be put, was 
in the nature of a condition subsequent, and that the proprietors 
had the right of re-entry in the condition being broken. Under 
the date May 17, 1836, a resolution appears orf the minutes of the 
board offering to grant to the city of Newark, for twenty-four 
thousand dollars, all the rights and claims of the proprietors within 
the bounds of the city, ‘to all quit-rents, * * commons, burying 
places, excepting that part of the old burying place now occupied 
by messuages and claimed, as is alleged, by the First Presbyterian 
Church.”’ No action was taken on this offer by the city. On May 
13, 1844, Archer Gifford assigned to Van Buren Ryerson ten acres 
of rights. Under these Ryerson presented to the board a survey 
of the old burying ground, Military Common, Washington Park, 
and the ‘‘ Watering place,’’ a triangular strip of land extending 
along the south side of Market street westerly from Washington 
street. In it the burying ground was described as beginning on 
the southwest corner of the intersection of Market street with 
Broad ; thence running south 29 degrees west, 7 chains ; thence 
north 64 degrees 45 minutes west, 4 chains ; thence north 29 de- 
grees east, 7 chains to Market street: thence south 60 degrees 45 
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minutes east, 4 chains, to the place of beginning ; containing 2 ;4%, 
acres. The measurement includes only a portion of the burying 
ground asnowenclosed. These surveys at first were not allowed by 
the board, the minutes of May 21st, 1844, stating that the “‘ lands 
embraced in them being the property of the board by reversion- 
ary rights, and not subject to a common survey and location.”’ 
Afterwards they were passed under an agreement that Ryerson 
should bring suit for the land embraced in them and pay all costs 
and that one-half of the land recovered should belong to the board. 
The surveys were recorded under this agreement, on Sept. 9, 1857. 
Ryerson then began an action of ejectment in the U. 8. Circuit 
Court against Nehemiah Perry, for the premises on the corner of 
Broad and Market streets, which Perry held under a lease from the 
church. On the trial Judge Grier directed the jury to bring in a 
verdict for the defendant. Exceptions were taken to the charge and 
the case appealed to the U. 8. Supreme court, but nothing further 
has since been done with it. In 1862 all of Ryerson’s rights in the 
burying ground, Military Common, Washington Park and the 
Watering Place was attempted to be sold under sheriff's sale, and 
was bought by the late Joseph A. Halsey. The sale was under a 
judgment of $131.80, for costs recovered in a suit in chancery 
brought by Aaron Peck and Edward Grant against Ryerson, not 
concerning that land. The sheriff's deed is dated Sept. 16, 1862. 
By a deed post-dated July 1, 1875, Joseph A. Halsey released to 
The Mayor and Common Council of Newark, The Trustees of the 
First Presbyterian Church, The Trustees of the Second Presby- 
terian Church, and all other persons claiming and possessing the 
same, such portion of those lands as each one claimed and pos- 
sessed, reserving to himself these portions that he claimed and 
occupied ; the grantees to hold the same in the same manner and 
with the same title, as if the claim of Van Buren Ryerson had 
never existed. The Van Buren title brings up a number of legal 
queries: Was the declaration of uses in the patent a public trust, 
or in the nature of a condition subsequent? If a condition subse- 
quent, has the condition been broken? Could the right of entry 
per condition broken be transferred by the Proprietors, and do they 
as the Proprietors stand in a different position in this respect from 
an individual? Could Ryerson’s right of entry be sold out under 
a judgment? When were the conditions broken, and has the 
statute of limitation run against the Proprietors and against Ryer- 
son? Did the grantees from Joseph A. Halsey acquire any rights 
under that deed ? 

In 1886, (P. L. 1886, p. 411,) an act was passed allowing cities or 
municipalities in this state who hold land in trust for burial pur- 
poses, to devote them to other public uses. Under this act the city 
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of Newark began to remove the remains from the burying ground 
to another place of interment, intending to use the land for a 
market. This was stopped by injunction. At the suit of the 
attorney-general, Chancellor Runyon, in his opinion, (Stockton 
ex rel, Conger v. The Mayor, etc., of Newark, 1 Eastern Rep. 113), 
held, that the trust affecting the land was not one that the legisla- 
ture could destroy. If the Court of Errors sustains the Chancellor’s 
views it will seriously affect the title to the portions of the burying 
ground tract held by the churches and their grantees, and those 
held by private individuals fronting on Broad street and south of 
the old town lot. Howarp W. Hayes. 


JOHN W. HAMPTON, ADM'R, ETC., ». THE CAMDEN AND ATLANTIC RAILROAD CO. 
(New Jersey Supreme Court.) 


Railroad Negligence—J/aster and Ser- (3) by the negligence of an incompetent 
vant.—Men engaged in operating different fellow servant, known before the accident 
trains on the same railroad are fellow serv- by the master to be incompetent. 


ants, and the company is not liable for Rules and regulations are presumed to be 


injuries inflicted on one by the negligence of 
another. 

A man may vecome liable for damages 
yecasioned by injury to a servant, resulting 
from the action of a fellow-servant. 

(1) If caused by unsafe rules and regula 
tions of the company, or (2) by defective 
machinery or appliances furnished by him, 
if the defect therein caused the injury, and 


which defect was known to the master, or 


safe, and fellow servants are presumed not 
to be incompetent. 

If the person injured or killed, knew what 
the rules were, or knew of the appliances, or 
knew of the capacity of the fellow-servant 
whose neglect caused the injury or death, 
and did not complain, but continued in the 
f th 


employment up to the time of the accident, 


there cannot be a recovery 





Mr. J. W. Wescott for the plaintiff. 

Mr. P. H. Voorhees for the defendant. 

On motion to non-suit, PARKER J., said: 

This suit was brought by the administrator of Seth A. Smith, 
deceased, against the Camden and Atlantic Railroad Company, for 
alleged negligence of said company, whereby the said Smith lost 
his life at the time and place stated in the declaration. 

Seth A. Smith was in the employment of the defendant company 
as a conductor, and on the 14th day of June, 1884, his train colli- 
ded with another of defendant’s trains of which latter train one 
Palmer was engineer. Palmer was also an employe of the com- 
pany at the time of the collision. 

It is settled law that men engaged in operating different trains 
on the same railroad, employed by the same company, are fellow- 
servants, and if a collision takes place between two trains the ser- 
vant injured cannot as a general rule recover damages from the 
company. The employing company is not liable for injuries inflict- 
ed on one of its servants by the negligence of another of its servants 
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in the same common employment unless such injuries are traceable 
to the negligence of thecompany. The law holds it more consistent 
with justice and sound policy, that the servant should assume the 
risks incident to the business, and that the entering into the em- 
ployment by the servant, implies a contract on his part that he will 
assume all the ordinary risks among which is the risk of suffering 
injury or losing life from the negligence of a fellow-servant. 
Unless the accident, whereby a servant is injured by the negligence 
of a fellow-servant, can be traced to the negligence of the master 
who employs both, it is a misfortune of the servant injured which 
will be ranked in the category of accidents, the risk of which by his 
contract of service, he is deemed voluntarily to have assumed. 

But a master may become liable for damages occasioned by injury 
toa servant, resulting from the action of a fellow-servant, (1) if 
caused by unsafe rules and regulations of the company, or (2) by 
defective machinery or appliances furnished by him if the defect 
therein caused the injury, and which defect was known to the 
master, or (3) by the negligence of an incompetent fellow-servant, 
known before the accident, by the master, to be incompetent. 

To entitle the plaintiff to recover damages from the defendant 
company in this case, it should appear that the company was 
guilty of negligence in the above respects, or in some, or one of 
them. If it appear clearly, when the plaintiff rests his case, that the 
evidence does not show negligence on the part of the defendants, 
in one of the above respects, but that the accident was entirely the 
result of the negligence of the fellow-servant, the plaintiff should 
be non-suited. 

On this branch of the case, the law is, that the appliances are 
presumed not to be defective; that the rules and regulations are 
presumed to be safe, and the fellow-servants are presumed not to be 
incompetent, and these presumptions must be negatived and over- 
come by the plaintiff. The burthen of proofis on the plaintiff to 
show negligence in the defendants, in the above respects or one of 
them. 

Another principle of law applicable to this part of the case, is, 
that if the person injured or killed, knew what the rules were, or 
knew of the appliances, or knew of the capacity of the fellow-servant 
whose negligence caused the injury or death, and did not complain, 
but continued in the employment up to the time of the accident, 
there cannot be a recovery. Having stated the law of the case, the 
question is whether in view of the law, there is evidence to show 
any negligence in the defendant’s company, by means of which the 
accident occured and death resulted. If there is not, the plaintiff 
should be called. 

First. Does the proof offered show that the death of Seth A. 
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Smith resulted from imperfection in the rules and regulations of the 
company? It should appear, not merely, that some rule and regu- 
lation was imperfect and might have been improved, but that the 
accident resulted wholly, or in part, from the same. There is no 
proof that such was the case in this instance. The order sent to 
Berlin for conductor Glen was a correct order, easily under- 
stood, and if observed and followed out by the engineer who 
received the order from Glen, whould have insured safety. 
Mr. Glen received the order at Berlin, to meet train No. 25 at 
Lakeside, and then meet extra train No. 9, at Ashland. The order 
was plainly read to Palmer, the engineer of train No. 30, by the 
conductor of that train, Mr Glen, and a copy handed to him. The 
engineer did not obey the order but ran his train beyond the place 
of meeting at Ashland. He also had the usual signal to stop at 
the switch, by the conductor, to let the extra No. 9 go on the 
siding. It was not any defect in the order, but the disobedience or 
nonfulfillment of the order by the engineer, that caused the collis- 
ion. The accident was clearly caused, not by any defect in any rule 
or regulation, not by the order given, but wholly by the negligence 
of the engineer, a fellow-servant of Smith. Therefore, under the 
head of imperfect rules or regulations, there is no evidence by 
which the defendants can legally be held responsible. 

Secondly. Is there any proof of defect in machinery or appliances 
which caused the injury‘ For it is not enough merely to show de- 
fect in this respect, but plaintiff must prove that such defect pro- 
duced the collision or contributed thereto. The conductor,Glen, says 
that sometimes when he pulled the rope attached to the gong or 
bell twice in quick succession, there was no response. 

That fact was reported to the superintendent, Mr Bannard, about a 
week before the accident, who ordered it fixed. The conductor 
says that it did not work right after it was fixed, because the engi- 
neer did not respond when he pulled the rope twice in quick sue- 
cession. One of the witnesses swears that it did work right that 
morning upon leaving Atlantic City. But whether it was in order 
on that day or not, there is no evidence to show that the defect in 
the working of the gong or bell, if such defect existed, caused o1 
contributed to the collision. The engineer, Palmer, did not stop his 
train at the switch as directed by defendants order to meet extra 
No. 9, but passed beyond it, at a rapid rate of speed, and when the 
conductor discovered the engineer had not followed the order, the 
train was half a mile beyond the switch going at the rate of 25 miles 
an hour. Then the conductor who was about in the middle of a car, 
sprang to the rope pulling it twice and ran to the door. Whether the 
bell sounded or not the conductor does not know, but he heard no 
response from the engineer. The pulling of the rope and the collis- 
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ion were almost simultaneous. The time between the two was 
scarcely appreciable. The time intervening was only while the 
conductor could run half adozen steps towards the door. He thinks 
it might have been ten or fifteen seconds. The proof shows that 
the extra train No. 9, was running at the rate of forty or fifty miles 
anhour. Now, itisevident, beyond all question, that whether the 
gong sounded or not, when Glen pulled the rope the collision was 
inevitable. Any alleged defect in the sounding of the gong, if true, 
did not cause or contribute to the collision, and therefore there is 
nothing to show negligence in the company producing the injury 
under this head. Mr. Glen, in his testimony, says that when he dis- 
covered that the engineer had got so far beyond the switch, and he 
pulled the bell, it was too late. 

Thirdly. The real ground on which the plaintiff relies to hold 
the defendants liable, is the one originally stated in the declaration 
(for the above particulars have been put in by way of amendment) 
and that is, that the engineer, Palmer, whose negligence caused the 
collision by which Smith was killed, was before and at the time of 
the accident, incompetent, unskillful, habitually negligent and 
unfit to be an engineer, and that the defendants knew it or might 
have known it prior to the accident in question. On this head, as 
before stated, the plaintiff has the burthen of proof. The proof is 
that duriug a period of 27 years, (the time Palmer was in the em- 
ployment of the company) less than half dozen accidents occurred 
to his trains, (none of which where of a’serious character) for two 
or three of which he was suspended for a few days only, as a 
matter of discipline, some of them to make him more strict with 
his subordinates. None of the employes of defendants who have 
been sworn say. that he was unskillful or habitually negligent as 
an engineer. ‘They had all served on the trains with him for years. 
Mr. Bannard, the superintendent, says he wasa skillful and compe- 
tent engineer. He was always put on express trains, the important 
trains, when such were run. 

In view of the law, which requires a plaintiff, in an action against 
a railroad company for an injury caused by the negligence of a 
fellow-servant, to prove the prior incompetency of such fellow- 
servant, that he was habitually negligent and that the company 
knew it, the plaintiff in this case has entirely failed in his proof 
onthis head. In consideration of the long service of Palmer and the 
few mishaps that had occurred to him during twenty-seven years, no 
engineer could have a better record up to the time of the accident 
in question. He ran a distance daily of one hundred and twenty, 
miles for six days in a week. This would be more than seven 
hundred miles a week, or over 36,000 miles a year, and this for 
twenty-seven vears about a million of miles, while Palmer was 
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serving and controlling a necessarily dangerous machine. The 
wonder is that so few accidents occurred. There is a failure of 
proof of Palmer’s incompetency before and up to the time of the 
accident in question, which called for his discharge by the company, 
in the exercise by them of reasonable care and prudence, ordinary 
care and prudence in reference to the nature of the employment, or 
in the exercise of even great care. 

The evidence shows that the rules and regulations for running of 
trains on the said railroad at the time of the accident were not un- 
safe, but that they were up to the standard of railroading of that 
day, that the cars and appliances were such as were used at the 
time on other roads, and were up to thestandard, and that if any 
appliance was temporarily not in good order, that such appliance 
did not cause the injury, the death sued for, but that the accident 
was caused wholly by the negligence of Palmer, the engineer, and 
fellow-workman of Smith, who was killed ; that such negligence of 
Palmer consisted in his not obeying an order from defendants, 
which was the proper order and if obeyed would have insured safe- 
ty, and that there is a failure of proof to show that previous to the 
accident Palmer was an unskillful and incompetent engineer and 
habitually negligent. Under the evidence as it stands, on the 
plaintiffs own showing, without the defendants producing a single 
witness, it would be the duty of the court to direct a verdict for 
defendants. 

The plaintiff not having made out a case to go to the jury is non- 
suited. Let him be called. 

Exception for plaintiff. 

The plaintiff's counsel applies fora rule to show cause within 
four days. 





THE CELLULOID MANUFACTURING CO. v, THE CELLONITE MANUFACTURING 
COMPANY. 


(U. S. Circuit Court. Dist. of New Jersey.) 


Trade Mark—Preliminary /njunction.— that way it indicates a falsehood, and is a 
A trade mark indicates that the article bear- fraud on the public, and an injury to the 
ing it is the product of ‘a certain party’s party who has first adopted it. 


manufacture ; if another party uses it in 


.On motion for preliminary injunction. 

Mr. Rowland Cox, for the motion. 

Mr. John R. Bennett, contra. 

The suit was brought for damages on account of an alleged in- 
fringement of the complainant’s trade-mark. The defendants 
were originally the Merchant’s Manufacturing Company. The 
change to their present name, it was alleged, was designed to de- 
ceive the public and steal the trade of the complainants. The de- 
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fense set up, was that the term ‘‘celluloid’’ has become a common 
term descriptive of the quality of goods manufactured, and that it 
represented a combination of ingredients. 

The opinion of the court was delivered by Mr. Justice BRADLEY. 
The defense was discussed at length, and the court said that it did 
not sufficiently explain the strange similarity in the titles of the 
two companies and the reason for changing the defendant’s name. 
In conclusion it was held, that the plaintiff company is entitled to 
the exclusive use of the term **celluloid’’ in its name, and that it is 
entitled to an injunction against the ‘‘cellulite’” or any simularly 
named concern. In order not to interfere with the operation of an 
important business, however, the courts decided to withhold the 
restraining order till the opening of the September term, on condi 
tion that the defense will then be prepared to submit the cause for 
final hearing. The following is a brief abstract of some of the 
important points. 

[t is the object of the law relating to trade marks to prevent one 


man from unfairly stealing away another's business and good will. 


Fair competition in business is legitimate and promotes the public 
cood; but an ea appropriation of anoth be business by using 
his name, or trade mark, or an imitation thereof calculated to de- 


ceive, or “ any ahaa r way, is justly sciabiaabie ris damages, and 
will be enjoined by a court of equity. 


As to the imitations of the complainant's name. The fact that 
both are corporate names is of no consequence in this connection. 


They are the business names by which the parties are known, and 


we to be dealt with precisely as if they were the names of private 
firms or partnerships. The defendant’s name was of its own 


choosing, and, if an unlawful imitation of the comp 


subject to the same rules of law as if it were the name of an unin 
corporated firm or company. It is not identical with the com 


plainant’s name. That would be too gross an invasion of the com 

lainant’s right. Similarity, not identity, is the usual recourse 
when one party seeks to benefit himself by the good name oi 
another. What similarity is sufficient to effect the object has to 
be determined in each case by its own circumstances. We may 
say generaily, that a similarity which would be likely to deceive on 
mislead an ordinary unsuspecting customer, is obnoxious to the 
law. Judged by this standard, it seems to me that, considering 
the nature and circumstances of this case, the name ‘‘Cellonite 
Manufacturing Company” is sufficiently similar to that of the 
“Celluloid Manufacturing Company’’ to amount to an infringe 
ment of the complainant’s trade name. The distinguishing words 
in both names are rather unusual ones, but supposed to have the 
same sense. Their general similarity, added to the identity of the 
16 
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other parts of the names, makes a whole which is calculated to 
mislead. 

As to the complainant’s alleged right to the exclusive use of the 
word ‘‘celluloid’’ as a trademark, and the defendant’s alleged 
imitation thereof. On this branch of the case, the defendant 
strenuously contends that the word celluloid is a word of common 
use as an appellative to designate the substance celluloid, and can- 
not, therefore be a trademark ; and, secondly, if it is a trademark 
the defendant does not infringe it by the use of the word 
**Cellonite.”’ 

As to the first point, it is undoubtedly true, as a general rule, 
that a word merely descriptive of the article to which it is applied 
vannot be used as a trademark. Every body has a right to use the 
common appeilatives of the language, and to apply them to the 
things denoted by them. A dealer in flour cannot adopt the word 
‘flour’ as his trademark, and prevent others from applying it to 
their packages of flour. I am satisfied from the evidence adduced 
before me, that the word ‘‘celluloid’’ has become the most com- 
monly used name of the substance which both parties manufac- 
ture ; and if the rule referred to were of universal application, the 
position of the defendant would be unassailable. But the special 
case before me is this: The complainant’s assignors, the Hyatts, 
coined and adopted the word when it was unknown and made it 
their trademark, and the complainant is assignee of all the rights 
of the Hyatts. When the word was coined and adopted, it was 
clearly a good trademark. The question is, whether the subse- 
quent use of it by the public, as a common appellative of the sub- 
stance manufactured, can take away the complainant’s right. It 
seems to me that it cannot. 

As a common appellative the public has a right to use the word 
for all purposes of designating the article or product, except one; 
it cannot use it as a trademark, or in the way trademark is used, 
by applying it to and stamping it upon the articles; the complain- 
ant alone can do this, and any other person doing it will infringe 
the complainant’s right. Perhaps the defendant would have a 
right to advertise that it manufactures celluloid. But this use of 
the word it very different from using it asa trademark stamped upon 
its goods. It is the latter use which the complainant claims to 
have an exclusive right in; and if it has such right (which it seems 
to me it has) then such a use by the defendant of the word ‘‘cellu- 
loid’’ itself, or of any colorable imitation of it, would be an inva- 
sion of the complainant’s right. Asa trademark it indicates that 
the article bearing it is the product of the complainant’s manufac- 
ture. If another party uses it in that way it indicates a falsehood, 
and is a fraud on the public, and an injury to the complainant. 
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The essence of the law of trademarks is, that one man has no right 
to palm off, as the goods or manufacture of another, those that are 
not his. This is done by using that other’s trademark, or adopting 
any other means or device to create the impression that goods ex- 
hibited for sale are the product of that other person’s manufacture 
when they are not so. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Notes of Decisions July 22, 1887.) 
LANE v. STATE. 
Fees—Criminal Prosecution—Justice of the Peace. 

In this case Lane, a Hudson county justice of the peace, is ac- 
cused of charging illegal fees. The Supreme Court decided that 
the act regulating fees was unconstitutional, and, therefore, Lane’s 
conviction illegal. The opinion of the court was delivered by 
Knapp, J., and the judgment of the Supreme Court was reversed. 
The important points in the opinion were as follows : 

The amendment to the Small Cause Act of 1871 is unconstitu- 
tional, because the title does not show the intention of the act to 
charge fees in criminal cases. The justice can have his fees at the 
time of service. State v. Mair, Cutter v. Nair are reversed. The 
point was not then raised. The justice cannot refuse to act with- 
out fees, but he has the right to fees. 





SPINNING v. SPINNING. 
Dower— Disbursements for Repairs by Widow—Tazxes— 
Water Rents. 

ScuppEk, J. Charles Spinning died intestate, seized of three 
lots of land and houses, subject to a mortgage. His widow con- 
tinued to occupy one of these properties and collected and received 
the rents for the others. She also paid taxes. Bill was filed for a 
partition and accounting. The question involved was, whether re- 
spondent should be allowed in the accounting for expenses incurred 
in making repairs, and whether she was entitled to the mansion 
free of rent. As doweress she could undoubtedly hold the 
mansion without rent until dower should be assigned. This is a 
privilege terminable at will, without rent, without charges. It was 
not the intention of the legislature, as expressed in the act, that 
the widow should pay the taxes, etc. The statute puts no such 
burthen upon her. Should she be compelled to do so it might put 
a burthen upon her rather than a benefit. This is an exceptional 
case, and the heirs could have had dower assigned at any time had 
they desired it. 

A guaranture is not an estate but a benefit. 

Decree affirmed. 
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ESSEX COUNTY ROAD BOARD ». SKINKLE 
Assessments— Taxes—Compromise. 

PARKER, J. The board was created by act of legislature in 1869. 
Under the 15th section of the act assessments made for benefits shall 
remain as a lien and are not sold. Authority is given to sell for 
not longer than fifty years. Supplement to act provides that if not 
sold to other parties, they shall be struck off to road board, ho 
could, in turn, sell for fifty years. And upon tender of the amount, 
with interest, to the road board the board must give receipt and 
discharge. Under act of 1882 authority is given to compromise 
and submit matter to arbitration. Skinkle held a mortgage on the 
assessed property. He presented a petition to the board and ap- 
plied for a compromise. He moved for an appointment of arbitra 
tors before a justice of the Supreme Court. Obtained it afte 
advertisement from the Supreme Court, and an award was found. 
The case was then brought up on certiorari to the Supreme Court. 


‘he road board was sustained, the court deciding that there was 


no error and that the action of the arbitrators was right. It is also 
said that the act embraces more than one object. This is not so 
All parts of the acts are in keeping with each other. This board 
has not the power of a municipal corporation. It is a quasi cor- 
poration and its office is merely that of an agent. By the act of 
1875 power was given to the board to take declarations of sale. It 


acts merely for the public benefit in order that it may the more 


readily convey to such parties as desire to take title. The only 
parties interested in this are the government and the owners. The 
road board has no vested right. It is the creature of the legisla- 
ture, and its powers may be increased or reduced at its discretion. 
The act is constitutional. . 

A dissenting opinion was delivered by Dixon, J. Assessments 
should be levied in proportion to the benefits. received. I agree 
that other lands do not come in; the arbitrators are to lump them 
[ think it unconstitutional to compromise without regard to pro- 
portion. The legislature can authorize as many reviews as neces 


sary, but the rule that assessments should be levied in proportion 
to the benefits received should be prescribed in every law, and fo1 
that reason I vote for reversal. 

Judgment affirmed, 8 ; for reversal, 3. 

STATE WM. A. GAR TT 
Nuisance Noisome Sirells License 

ScupDDER, J. Indictment for maintaining a nuisance by boiling 
bones and creating noisome smells. The defense set up by Garrett 
was that he pays fora license to carry on the business. The Su- 
preme Court maintained that defendant had no right to maintain a 
nuisance. Judgment affirmed. 
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HENRY W. STEHR v. PELBERMAN. 
Joint De btors- Practice — Service of Declaration. 
McGtiiz, C. This is a case of joint debtors and service on one 
party for all will not suffice. Judgment was entered in default of 
plea in Supreme Court in 1884. 
Judgement below must be reversed. 


HAMOND rv. CADMUS 
Evidence-—Parol— Written Instruments—WNote. 
\ppealed on the ground that the court below admitted parol 
yy concerning a note. Plaintiffs were owners of timber 
land in Burlington county. Land was laid out in parcels and sold. 


enty parcels and gave a note in payment ; 





un ement, however, was made for the payment of the note by 
cul per, and th th iote should not be negotiable. The rule 
evidence is, that contemporaneous evidence cannot be admitted 
) vary a written instrument. In this case the testimony was not 
‘ i\dmitted for the purpose of varying the terms of the contract ; its 
nl c yw that the lumber had been accepted in pay- 
nent tl rt ry its terms 
yu rmed 
WARWICK LAWRENCE 
Married Woman 
BeasLeEy, C. J. If a married woman consents to the application 
money yment of the debts of her husband or any 
r party oke her consent and reclaim the money 
! he pa ! las | nm made 
Jud ty) I \ av I's al 





LEFOY v. LEFOY. 
Partitioi Debts due from Devisee not a ¢ ye on Real Estate. 


Van 8S J In t vase a bill was filed for a division of 


VAN OSYCKLE, J in this « 
il estate among devisees. An executor may call on legatee to 
set debts. It is not so with devisee. In this partition such 

3 cannot be harged on these lands unless there be an express 
naroe 

R } 

veVelrsed 

DAVID MONROE v. EMMA OSBORN 
7% ILST CRS Liability Spec jal Guardian. 


Bill filed to compe! special guardian of infant to account. The 
case failed to show negligence by guardian in re-investment of 


A 


money. Reversed. 
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HEXAMER », SOUTHAL. 
Negligence— Death of Horse—Evidence—Notice. 

Suit brought for damages occasioned by the death of a horse 
which Hexamer kept in his livery stables for Southal. One of the 
claims is that the horse was fed on dry, stale bread and other im- 
proper food on the morning of the day of his death, and that at 
noon the animal refused its food and hung its head. Also, that 
when the horse was sick it did not receive proper treatment. 

The veterinary surgeon testified that stale bread was not proper 
food, and that the colic from which the animal died was the result 
of this improper food. The appellant maintained there was error 
in submitting the question of food to the jury, that reasonable 
notice to the owner was sufficient, and that immediate notice was 
not necessary. 

Dixon, J., in delivering the opinion of the court, eld that there 
was no error in submitting the evidence as to the food to the jury 
and that notice should have been given to the owner immediately 
and not within reasonable time, and if for any reasonable cause the 
owner could not be immediately notified the doctor should have 
been procured at once. 

DeEPUvE, J., dissented, on the ground that the animal did not die 
of colic, and that the jury was misled by the charge of the judge. 

PATERSON, J., dissented, and read the following opinion: 

I think the judgment in this case should be reversed, because the 
evidence against the loss of the animal being attributed to improper 
treatment or neglect on the part of Hexamer, is overwhelming in 
character. All I can discover in the testimony to show that the 
horse died of colic, is the statement of the hostIer who said, ‘‘I think 
he had the colic’. Absolutely there is nothing besides to sustain 
the theory. The veterinary surgeon called in by the owner, was 
examined on the part of the defendant at the trial, and negatives 
very emphatically the assertion of death having resulted from that 
cause. Nor does the expert produced by the plaintiff sustain the 
allegation in this respect. My opinion is that the proof here is of 
the weakest kind, and should form no basis of recovery. Nor does 
the charge of negligence rest on any better ground. From the tes- 
timony of the hostler, it appears that the animal was given the 
usual care and attention in the stable on returning there after being 
driven for the last time. It is evident also, that as soon as symp- 
toms of ailing became visible, the foreman of the establishment was 
notified, and the animal watched specially, and examined by the 
son of Hexamer, who had taken instructions in the veterinary art. 
When the horse continued to refuse to eat, and other symptons 
were developed, word was sent to the plaintiff. He called in the 
doctor, who was examined on the trial, and whose prescriptions 
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and directions were carried out. Up to that time the horse had 
been quiet and did not kick round or roll. Notice was given to 
the owner, when the defendant, who personally had the animal 
under his eye, and who had experience in the care and treatment 
of horses, saw the necessity of doing so. Was this sufficient under 
the circumstances and facts of the case? It is the only point on 
which a question could be raised. In my judgment it was reason- 
able, though an earlier notification might have been wiser as a mat- 
ter of precaution. Besides, the record shows, that this is one of 
those cases where loss might have arisen from a cause other than 
negligence, for the evidence is more consistent with that than with 
the idea of death resulting from colic. The judgment should be 
reversed. 
Judgment affirmed, 7 to 5. 


LEHIGH ZINC AND IRON COMPANY ». TROTTER. 
Contract— Delivery of Possession—Mines. 

Trotter filed bill in chancery and the case proceeded to final 
decree. The court decreed that all inability had been removed. 
The company, however, refused to give up possession under the 
decree. The court held that the mine should be re-delivered to 
Trotter when he could deliver ore as per contract. Trotter is lessee 
and is primarily entitled to possession and to work the mine. 
Power was given to company to protect themselves by entry and 
mining. Under the contract there was no intent to assign the lease, 
the words used were right and privilege, and the object was to 
obtain a supply of ore. The purposes of the contract were com- 
plied with, and Trotter was entitled to re-possession at the earliest 
moment when he could comply with the terms of the contract. 
From this decree the company appeal. 

Affirmed. 

ELY ». WILBUR 
Medical Services. 

Wilbur is a doctor at Hightstown. He treated Ely for a certain 
disease, but Ely refused to pay for the services because he had 
been treated for a wrong disease, and therefore could not recover. 
The court held, that if the doctor had exercised the proper care he 
was entitled to pay, and the judgment below was affirmed. 

Paterson, J., read the following dissenting opinion : 

Wilbur brought an action against Ely on a claim for medical ser- 
vices. Payment was disputed because the physician intimated 
that the patient was afflicted with a disorder unknown to civilized 
humanity before the discovery of the American continent. Ely 
contended that a blunder had been made in treating him for that, 
and swore on the trial he never had such a complaint. No testi- 
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mony is printed, and it is more difficult on that account to reach a 
satisfactory conclusion. What I can gather from the record sent 
up here sustains the impression that the practitioner had mistaken 
the disease. The tenor of the charge to the jury, adverse as it was 
to the defendant, confirms this idea. Besides, if Ely was or had 
been suffering from such a cause, it is more probable he would have 
been willing to pay liberally to conceal the fact than to run the 
gauntlet of a jury trial, and, failing there, carry a matter involving 
such an aspersion on his morality to an appellate tribunal. So I 
assume, as it seems to me I havea right to do, under the circum- 
stances developed on the face of the record, that the defendant was 
correct in his allegation of denial. Then it must follow, necessarily, 
that whatever remuneration the plaintiff was entitled to recover, if 
any, would depend on the value of the services rendered. What 
would these be worth in the case under consideration? On the 
theory of this opinion the verdict was contrary to the evidence 
very clearly. The defendant was mulcted in a sum of seven hun- 
dred and seventy-five dollars for the mistake of his medical attend- 
ant in treating him for one disease, when, in reality, he was labor- 
ing under another. The period of service was sixty days only, and 
the charges continuous in size as well as in time. It is against all 
reason and justice as well as law, that Ely should be compelled to 
pay nearly five hundred dollars, with over five years’ interest, and 
aC amount for costs, for no error or fault, no act of 


, : Ion 
t corresponaln 


mission or commission of his own. How could such services have 
been worth any such sumtohim? The plaintiff should suffer from 
} t 


his own mistake, and I think there was error in instructing the 
jury to find for him, because it was contrary te the evidence. In 
the aspect of the case as viewed by me, the other errors assigned 
may be considered under the instruction, that it is absurd to say 
a doctor is not entitled to pay after exercising proper care and 
skill. To this I cannot subscribe. How can a professional man be 
i proper skill when he makes a serious 
mistuke in the treatment of a disease? Canit besaid that a physi 
ian maintains, much less increases, his reputation for skill, when 
he commits an error in judgment, whatever may be his intention / 
A mistake implies a want of skill, and there can be no proper skill 
where one is made, even where the symptoms are obscure. There 
he business of life, and this is one to which a medi- 
cal practitioner is liable and must assume. Here is a bill arising 
from an error of some kind on the part of the plaintiff, and I fail 
to see how he can be entitled to any remuneration for the exercise 
of a proper skill under the circumstances of this case. Besides, if, 


as Mr. Ely insisted. the real disease under which he suffered was 


a | t 


} 


aggravated by the mistaken treatment, there could have been no 
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service of a beneficial nature, and that would preclude any recovery 
of compensation. Did he exercise proper care in the management 
of the case? Care, as I understand, is an expression of less import 
in medical phraseology, but, in the higher signification of the word, 
is akin to skill. Ordinary care, such as regular attention, good 
nursing, and, to a certain extent, the application of remedies, 
though under medical direction, are expenses additional to the 
regular charges of the physician. In this view, care and skill are 
included in the claim in the case, and what affects the right to 
recover remuneration for one affects equally the other. If forming 
what doctors call a diagnosis be an element of care, then the line 
of distinction between the two is not very perceptible, for both 
certainly belong to the higher branch of medical science. No im- 


putation is intended to be cast upon the plaintiff for having been 
negligent or careless in the ordinary acceptation of the latter word 
But having made a mistake, or, what is the same thing, the care 


and skill he exercised having failed to detect the symptoms of the 


lisease, and, by reason thereof, his attendance continuing for a 
longe} ime than would have been required under a correct 


liagnosis, the jury should have been instructed to have taken that 
fact into consideration. It does seem to me, as I read the record, 
that the plaintiff should have suffered a total loss of remuneration 


rather than the defendant should have been mulcted in the amount 


of the verdict. Of the two, the plaintiff was in error at the begin 
nin nd has been throughou ‘| ise Is extraordinary every 
wa) The claim was extraordinary, the mistake was extraordinary, 
the service was extraordinary, the trial was extraordinary, the 
charge was extraordinary, and the finding the most extraordinary 
[ must dissent to the law laid down as : } plicable to the 
facts, and, not being able to agree in the conclusion reached by this 
il, shall vote to reverse the judgment below, and shall place 

stu ssent on record 

COMMON COUNCIL OF TRENTON SHAW 

Contract with ¢ j—H est Bidder— Construction of Charter of Trenton. 
This case involves the construction of an ordinance which requires 
iat all contracts for doing work for improvement shall be given to 
lowest bidder. The council failed to follow this provision and gave 


acontract for rubber hose to one Frank McGowen, whose bid was 
much higher than any other. The case was taken to the Supreme 
Court on a certiorari, and the contract set aside. 
Qn appeal, Beasiey, C. J., delivering the opinion of the court, 
said : That he concurred with the Supreme Court, so far as it goes, 
but that the city had since brought up a new point, and on this the 


reversal rests. 
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The point is, that the city charter does not require that in every 
case the contract for work shall be given to the lowest bidder. The 
section of the charter referred to speaks of improvements, and the 
construction of the court is, that these improvements relate only to 
streets. The term, ‘‘improvement’’ can have no reference to a 
city department. In awarding fire-department work there is, 
therefore, no requirement to give the contract to the lowest bidder. 


REYNOLDS »v. STOCKTON. 
Receiver—Foreign Decree. 
A decree in-New York out of issue is a nullity. Mundy v. Vail. 


A receiver cannot submit his assets to a foreign receiver. 
Affirmed. 


NORTH HUDSON COUNTY RAILWAY v. VANDERBECK. 
Suit for injuries iu stepping off a car. Affirmed. 


THE AMERICAN GLUCOSE CO. v, STATE. 
Taxes—Injunction. 
On appeal from the tax assessed by the state board of assessors. 
The Court of Chancery issued an injunction, restraining the com- 
pany from pursuing their business until the amount of the tax 
assessed against them should be paid. Injunction maintained. 





ODELL v. N. Y., O. & W. R. R. CO. 


Affirmed. 


BENTE vp. PLATT 
Affirmed. 
NELSON v. BOUND BROOK MUTUAL FIRE INS. CO 
Decree below reversed. 


ENGLISH v. HENDRICKSON. 
Decree below affirmed. 


POST v. MORE & REYNOLDS. 


Affirmed. 


FERRY v. KRUGER. 


Affirmed. 


ANTRAM MAULSBUN. 


Affirmed. 


KIMBALL v. LEE. 


Affirmed 

COLGAN v. PULLENS. 
Affirmed. 

WINANS pv. GRAVES 
Reversed. 


PIDCOCK v. TUNISON, 


Affirmed. 
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NOTES OF RULINGS AT THE VICE-CHANCELLOR ’S 
CHAMBERS, JUNE AND JULY, 1887. 





IN THE MATTER OF THE NEWARK SAVINGS INSTITUTION. 
Compromise— Liability of Manager—Savings’ Banks. 

On application by the managers for the settlement of all claims 
against them, for losses sustained by the bank during their term of 
office. The managers raised a fund amounting to $100,000, which 
they petition the court to accept and release them from all further 
liability. The Chancellor fixed a day for the hearing for the pur- 
pose of giving those interested an opportunity to make such objec- 
tions to the acceptance of this sum as they might deem necessary. 

No one appeared in opposition, and Vice-Chancellor Van Fleet, 
in granting the order directing the receiver to accept the sum 
offered, said: That the receiver, who had been appointed to that 
position on account of his business qualifications, had advised the 
acceptance of this sum, and the Chancellor, even if he had any 
doubts in his own mind, would be guided largely by such an 
opinion. It is true of course that the receiver could recover from 
the managers, but there is much doubt as to the amount that could 
be so recovered. Besides, since there are many managers, there is 
no doubt that each would offer a separate defense, as to the extent 
of his liability, and as each would contest his suit, the litigation 
would necessarily be protracted, and this might become still more 
complicated from the fact that several of the managers are of ad- 
vanced age, which might make it necessary to continue the litigation 
to their executors or administrators. The question presented is a 
purely business one, and I have no hesitation in saying that I con- 
sider it to the best interest of all that the offer be accepted, and I 
will therefore grant the order. 

ELVERSON »v. JABEZ EL VERSON'’S EXECUTORS, ET ALS. 
Will— Dower—Compromise. 

On petition of executors and heirs for order authorizing the 
payment of $4,000 to widow in lieu of dower. 

The facts in the case were as follows: Jabez Elverson died in 
September, 1886, at an advanced age, leaving a widow and four 
children by a former wife. By his will, all his property, amounting 
to over $19,000, went to the children, but there was no provision 
for his widow. She accordingly filed a bill in chancery to have 
dower assigned. Subsequently the executors and widow agreed to 
settle for $4,000, but this could not be carried ont, because there 
were infants who were entitled to a remainder in part of the real 
estate devised. 

Upon petition, setting forth the above facts, the Vice-Chancellor 
granted an order directing the executors to pay the said sum. 
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FORCE, ET ALS. v. DAHN, 
Injunction to Restrain Nuisance—Barking Dog 

Application for an order to show cause why the barking of a dog 
should not be enjoined. 

The facts as set forth in the application are as follows: Dahn, 
the defendant, a butcher residing at Flemington, owns a dog which 
has been annoying the neighbors by his nightly barking. He has 
been requested to remove the animal, but would not do so. The 
order to show cause was allowed. 

KLEINECH v. DRAKE, 
Motion to Dissolve Injunction. 

On order to show cause why defendant should not be attached 
for contempt, while cause is pending and undetermined. 

The Court: The defendant will not be permitted to move to dis 
solve on answer filed until contempt is heard. But the contempt 
proceeding and motion to dissolve can be heard together for con- 


venience. 


Equity Discovei y Cross-bili PT aclice 
Where a bill to enjoin the collection of a note and for discovery 
is not sustained, no relief can be granted unless the defendant has 
filed a cross-bill, and a reasonable time will be given for that 
purpose 


HOWELI FRANCES - 
Equity—Foreclosure—Pleading. 

A motion to strike out a bill to foreclose a chattel mortgage foi 

want of proper parties must show the parties required 

JACKSON v. BEACH 

Fraudulent Conveyances— Debt to Wife. 
A conveyance to his wife made the day after a judgment against 
him, on account of indebtedness to her, was held fraudulent when 
the evidence failed to show the value of the land relative to the 


debt, and also to prove conclusively that the conveyance was made 
in satisfaction of the debt. 
ROSE’S EXECUTOR ». BIRKHOLM, ET ALS 
Bquitabl Se€ off: Guardian ( nd Ware 


A balance found due against an insolvent guardian on fina] 
accounting may, in equity, be set off by the ward against a subse- 
quent decree against him, in a mortgage foreclosure in favor of the 
executor of a surety on the guardian’s bond, or the assignee of 
such decree who took it with notice. 


ae 
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LAMB v. MARTIN. 
Limitation of Actions—Equity—Injunction— Vendor and 
Vendee— Decree. 

A court of equity has power to prevent a defendant from setting 
up the statute of limitations as a defense to an action at law, which 
the defendant has prevented the plaintiff from bringing, until suffi- 
cient time has elapsed to render such defense available to him. 
3ut it is an indispensable requisite to the exercise of such power 
that it shall be made clearly to appear that the plaintiff was pre- 
vented, by the act of the defendant, from suing until his action at 
law was barred. 

When one person makes a contract to convey land to another, 
and the vendee pays part of the purchase money, and the vendor 

- 


then refuses to perform, and the vendee sues for specific perform- 


ance, and a decree for specific performance is made, the decree 
extinguishes the vendee’s right of action for the purchase money 
| id and, if he allows the decree to stand unperformed for six 
years, he will not, if he sues after that time for his purchase 


money, be entitled to an injunction restraining the vendor from 
setting up the statute of limitations. 
KOENIG v. KOENIG. 
Di ro7Tce Adult TU Evide 72.Cé. 


A husband and wife, who were married in 1862, began, in 1877, 
owing to the sickness of the wife, to oceupy separate rooms. After 
that date the husband spent much of his time with a widow in the 
same village, who came from the same locality in Europe that he 
did, with whom, and her husband, then living, he had boarded 
rior to his marriage, and with whom he continued friendly after- 

The wife taxed him with adultery with the widow, and 


threatened him with divorce. He did not deny the charge, but 
} 
i ‘ 


} 


ead: he woul not oppose the livorce.’”’ Held. 
ina suit by the wife for divorce on the ground of adultery, that 


the charge was not sustained. 


tola her to **’ oa 


SCOTT v. SOMERS, ET ALS 
Cost Mortgage Foreclosure. 

Where, upon a bill to foreclose by one holding a second mort- 
gage on four lots, the holders of the prior separate mortgages on 
the lots are made parties, and appear before the master, and prove 
their respective claims, the costs of obtaining the decree, as well 
as the costs of execution and sale, must be borne by them, in pro- 
portion to the respective amounts realized by them, although the 
sale of each lot did not bring enough to pay the first mortgage. 
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IN RE NEWARK SAVINGS INSTITUTION. 
Receiver—Assets—Sale—Insolvency. 
W here all the assets of an insolvent corporation are sold, except 
some stocks, bonds, etc., the court may order them sold at auction 
at an upset price in parcels. 


(New Jersey Prerogative Court.) 
MILLER v. YAN DYK, 
Will—Probate— Evidence. 

Where a witness to a will remembers nothing about it, but 
proves his signature and that of the other witness, who is now dead, 
which is corroborated by another party present at the execution, 
and the evidence is in favor of the testamentary capacity of the 
testator, the probate of the will will not be disturbed. 

(District Court, E. D. New York.) 
BEEBE v. THE WISCONSIN. 
Salvage—Services—Pilot as Salvor—Award. 

Libelant, a pilot, was on board the steamship Wisconsin, but had 
not taken charge, when the vessel ran ashore. Thereafter he 
rendered assistance by suggestions as to getting her off, and by 
taking charge of her when she was floated in a rudderless condi- 
tion. He incurred no risk, and was not called upon for any extra- 
ordinary exertion. Held, that he should recover $1,000 salvage. 

A pilot may bea salvor, although aboard the vessel, if he has not 
yet assumed the relation of pilot to her. 

The statute of New Jersey (section 16 of the issue of 1846) 
relates to extraordinary pilotage services.. A case of pilotage 
services necessarily presupposes the vessel capable of being navi- 
gated. So a pilot, rendering aid to an unnavigable vessel, is not 
bound by the above statute, and his serviees may be not those of a 
pilot, but of a salvor. 


MISCELLANY. 


STATE INTERFERENCE. 


ination of the legislation since 1878, to and 








We clip the following from an article on 
‘* The Increase of State Interference in the 
United States,” published in Science of July 
8, 1887: 


** With 
New Jersey, we are in 


respect to state interference in 
possession of ex- 
tremely full returns, for the most valuable 
portions of which we are under obligations 
to Mr, William I. Lewis, of Paterson. Mr. 


Lewis finds as the result of a careful exam- 


including the session of 1886, that about two- 
sevenths of the laws show a marked tendency 
toward interference with personal affairs, 
one-seventh additional show a 
In the 


period mentioned above, 2,016 laws have 


and about 
slight tendency in that direction. 


been enacted, and 414 of them are for the 
purpose of controlling or regulating private 
Of these 


414 laws, seven provide for agricultural ex- 


and personal affairs or business. 











MISCELLANY. 


periments; two protect bottlers of beer by 
establishing a peculiar procedure, and in- 
flicting peculiar penalties on persons who 
steal bottles or unlawfully have them in their 
possession; fourteen regulate the sale of but- 
ter and milk; one directs how cows shall not 
be fed; eight are designed to protect chil- 
dren by regulating their employment and ed- 
ucation; two to encourage organizations of 
workingmen; one establishes standard pack- 
ages for cranberries; one provides for the 
construction of proper waste-gates in dams; 
four are in aid of deaf mutes; three regulate 
the manufacture and sale of fertilizers; two 
offer bounties for the protection of jute, flax 
and hemp; fifty-seven are for the protection 
of game and fish; thirty-six are for the pro- 
tection of health; two deal with the cutting 
and sale of ice; twenty-seven regulate the 
business of insurance; ten establish and en- 


courage a bureau of labor statistics; seven 
aim to improve meadow and swamp lands; 
three deal with pilots and their apprentices; 
six incorporate rifle societies, and encourage 


marksmanship; seventy-seven concern edu- 
cation; twelve provide for the maintenance 
of an industrial school for girls; four are for 
the better securing of wages to workingmen; 
and six concern the relief, protection, etc., 
of workingmen. 

“This exhibit of Mr. Lewis exemplifies 
excellently the tenor of legislation in New 
Jersey. We could wish that we had as ac- 
curate an analysis of the laws elsewhere; but 
it will be seen that there is a general con- 
census of opinion among our correspondents 
to the effect that the tendency toward state 
interference is not confined to any one state 


or group of states.”’ 





WHAT WENT WITH THE WIG. 


It is related of Lord Ellenborough that, 


when on one occasion he was about to set 


out on circuit, his wife expressed a wish to 
accompany him, a proposition to which his 
lordship 
band | 


riage. 


assented, provided there were no 
oxes tucked under the seat of his car- 

Accordingly they both set out to- 
gether, but had not proceeded very far be- 
fore the judge, stretching out his legs under 
the seat in front of him, kicked against one 
of the flimsy receptacles which he had speci 
ally prohibited. 


Down went the windows 
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with a bang, and out went the band-box into 
the ditch. The startled coachman immedi- 
ately commenced to pull up, but was ordered 
to drive on and let the thing lie where it 
was. They reached the assizes town in due 
course, and his lordship proceeded to robe 
for the court. ‘*And now where’s my wig ?” 
he demanded, when everything else had been 
donned. ‘ Your wig, my lord,” replied the 
servant tremulously, “‘was in the band-box 
your lordship threw out of the window as we 
came along.” —Chambers Journal. 


TRIAL FOR BLASPHEMY. 


A trial for blasphemy is so unusual in 
these days as to attract attention, and in the 
trial lately had in Morristown, Mr. Ingersoll, 
the counsel for the defense, did his best to 
attract attention to it. The case was an 
aggravated one, consisting of the publication 
and persistent circulation, by a man who had 


been a minister of the Gospel, of a pamphlet, 


containing violent and scandalous attacks 
upon the Christian religion, and the name of 


God and our Saviour Jesus Christ. The 
jury found a verdict of guilty, but the effect 
of it was spoiled by the lightness of the sen- 
tence. The judge imposed a fine of one 
hundred dollars, which was promptly paid, 
and was no doubt a small part of the ex- 
pense incurred by the defendant, in making 
known his contempt for the religion of his 
neighbors. 


INDEXING THE RECORDS. 





The business of searching had become 


extremely irksome, in the large counties 
where the primitive method of indexing still 
remained, and it was greatly relieved by the 
new analytical indexes, but these indexes 
were not popular with the county clerks and 
were not always appreciated by the freehold- 
ers, and in some counties where they had 
been adopted they were not continued and 
were allowed to remain several years behind 
the records. The legislature has now passed 
an act directing these new indexes to be kept 
up, levying the expense upon those who 
record papers. The expense levied in this 
way isa mere trifle and the result will be a 
great help to lawyers in searching, and to the 
business of the community. 





THE NEW JERSEY LAW JOURNAL. 


THE ESSEX LAW LIBRARY. 
rary in Newark, aft 


rut 

















